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1
Human trafficking is a multi-billion dollar industry that impacts nearly every nation
in the world.1 It is estimated that 20.9 million people are currently trapped in some
form of modern day slavery.2 Human trafficking can be defined as ‘the acquisition
of people by improper means such as force, fraud or deception, with the aim of
exploiting them.’3 There are many forms of human trafficking, including trafficking
for sexual exploitation, forced labour and forced marriage. It should be noted that
the definition of human trafficking does not include ‘people smuggling’, which
involves illegally moving people across borders with their consent.4
This Issues Paper focuses on sex trafficking, which involves forcing women into the commercial sex
industry against their will by force, fraud or coercion.5 It is estimated that approximately 58 per cent of
global human trafficking is sex trafficking.6 Australia is a sex trafficking destination country and victims are
most commonly trafficked from Asian countries.7

1 National Human Trafficking Resource Center, ‘Human Trafficking’, https://traffickingresourcecenter.org/type-trafficking/human-trafficking.
2 End Slavery Now, ‘Slavery Today’, http://www.endslaverynow.org/learn/slavery-today?gclid=COXj56q5qc0CFYKWvAodSOcJzw.
3 United Nations Office on Drugs and Crime, ‘UNODC on human trafficking and migrant smuggling’, http://www.unodc.org/unodc/en/human-trafficking/
index.html?ref=menuside.
4 World Vision Australia, ‘What is Human Trafficking?’, https://www.worldvision.com.au/global-issues/work-we-do/child-slavery.
5 End Slavery Now, ‘Slavery Today’.
6 Government of Australia, National Action Plan to Combat Human Trafficking and Slavery 2015–2019, https://www.ag.gov.au/CrimeAndCorruption/
HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf.
7 Government of Australia, National Action Plan to Combat Human Trafficking and Slavery.
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ADDRESSING THE PROBLEM
- THE ROLE OF TRAFFICKING VISA FRAMEWORKS
There are many ways to address sex trafficking; for example, educating vulnerable women about trafficking,
alleviating poverty, advocating for gender equality and punishing traffickers. This paper focuses on the
use of trafficking visa frameworks to address the sex trafficking epidemic. Trafficking visa frameworks are
migration programs that provide special visas to victims of human trafficking. These visas range from short
visas to allow victims to recover and reflect, to permanent resident visas that allow victims to establish a
new life in Australia.
While human trafficking visa frameworks are commonly thought of as ‘aftercare’ measures, they also play
an important role in deterrence. This is because well-structured human trafficking visa frameworks allow
and encourage victims to testify against their traffickers while they are in the country. This form of evidence
helps to secure convictions, which send a strong message of impunity and may deter would-be traffickers.
Western countries have taken divergent approaches to trafficking visa frameworks. Australia has ‘linked’
longer-term human trafficking visas to the criminal justice system. That is, in order to obtain a permanent
visa, victims must be willing and able to assist in the investigation and/or prosecution of their trafficker(s). If
a victim is unwilling or unable to assist, they are not eligible for the permanent visa and will have to leave the
country after a much shorter ‘rest and recovery’ time. Australia has a prosecution to conviction rate of 0%.8
In contrast, the United States has a conviction rate of 78% and the United Kingdom has a conviction rate of
65%.9 Interestingly, these countries allow traumatised victims to stay for longer periods of time despite their
unwillingness or inability to assist in investigations or prosecutions.

UNITED NATIONS GUIDANCE
The United Nations provides obligations and guidance to countries in the fight against trafficking through
treaties, frameworks and monitoring mechanisms. In 2005, Australia ratified the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children (2000) (the Protocol). The
Protocol supplements the United Nations Convention against Transnational Organized Crime. The
key purposes of the Protocol include preventing and combating trafficking, particularly of women and
children; protecting and assisting trafficking victims, with full respect for their human rights; and promoting
cooperation among member states to meet these objectives.10
While the Protocol does not mandate any specific visa framework, Article 7 of the Protocol states that
parties ‘shall consider adopting legislative or other appropriate measures that permit victims of trafficking in
persons to remain in its territory, temporarily or permanently, in appropriate cases.’ However, upon ratifying
the Protocol, Australia declared that:

…nothing in the Protocol shall be seen to be imposing obligations on
Australia to admit or retain within its borders persons in respect of whom
Australia would not otherwise have an obligation to admit or retain within
its borders.11

8 US Department of State, ‘Trafficking in Persons Report 2016’ (Report, US Department of State, 2016).
9 US Department of State, ‘Trafficking in Persons Report 2016’ (Report, US Department of State, 2016).
10 See Article 2 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (2000).
11 ‘Declarations and Reservations: Australia’, 12. a Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized Crime, https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XVIII-12-a&chapter=18&clang=_en.
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The International Framework for Action to Implement the Trafficking in Persons Protocol assists UN Member
States to implement the Protocol by providing a framework through which to support its implementation.
Authored by the United Nations Office on Drugs and Crime in 2009, the purpose of the document is to
guide UN member states to effectively prosecute traffickers, protect people from human trafficking, and
prevent trafficking.
While it does not prescribe a specific visa framework, it does encourage members to:
• ensure the application of international standards and a human rights based approach to victim
protection irrespective of their cooperation with law enforcement;
• adopt necessary measures to ensure that the return of a trafficking victim is undertaken on a voluntary
basis and includes a thorough risk assessment;
• adopt or amend legislative measures for comprehensive protection of and assistance to victims of
trafficking; and
• establish or strengthen referral mechanisms for victim protection and assistance.
The Special Rapporteur on Trafficking, Joy Ngozi Ezeilo, visited Australia from 17 to 30 November
2011 and made a number of recommendations to the Australian government.12 In regards to Australia’s
human trafficking visa framework, the Special Rapporteur recommended that the Australian government
consider extending the reflection and recovery period to 90 days for all trafficking victims and that
government support for victims should be delinked from their participation in criminal justice processes.
Australia has developed a National Action Plan (NAP) addressing some, but not all, of the Special
Rapporteur’s concerns. The NAP states that the 45 day reflection and recovery period will remain, but that
the period can be extended to 90 days on a case by case basis for victims who are willing but unable to
assist in investigations or prosecutions due to impediments such as poor health, trauma, age or a practical
impediment. The NAP states that permanent residence visas will continue to be provided to victims
‘who would be in danger on return home due to their assistance in an investigation are able to remain in
Australia.’13 As such, victims who face reprisals for reasons such as escaping, helping others to escape
or ‘owing’ money to traffickers, are not afforded the protection of a permanent residence visa. The risk of
reprisals must be caused by their assistance in an investigation.
The Special Rapporteur also recommended that services funding be increased, especially in the area of
housing, for victims of trafficking including those who do not wish to immediately bring their matter to the
authorities. The NAP increased service provider funding. However, there was no contribution clearly made
towards housing assistance or for trafficked victims who do not wish to bring their matter before authorities
immediately.
The Australian trafficking visa framework was introduced in 2004. As it has now been 12 years since its
introduction, it is timely to examine whether it has been effective in allowing and encouraging victims to
assist in investigations and prosecutions.
To provide some background to exploring these issues, this Issues Paper will explore the following:
• Australia’s current trafficking visa framework
• The 2015-2016 figures on investigations, prosecutions and convictions in key western countries, and the
number of victims identified and trafficking visas granted
• The trafficking visa frameworks in three other Western countries: Canada, the United Kingdom and the
United States
• The psychological effects of trauma on victims
We hope this paper will provide basis for a new discussion about Australian’s trafficking visa framework,
now that the ‘numbers are in.’
12 United Nations General Assembly, Report of the Special Rapporteur on Trafficking in Persons, Especially Women and Children, on her Mission to
Australia (17-30 November 2011).
13 Government of Australia, National Action Plan to Combat Human Trafficking and Slavery 2015–2019, p 39 https://www.ag.gov.au/
CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf.
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2

AUSTRALIA’S CURRENT
TRAFFICKING VISA

The Australian human trafficking visa framework enables suspected victims of
slavery and human trafficking to remain in Australia lawfully. It was established on
1 January 2004 by the Australian government and amended on 1 July 2009. The
framework may apply to any eligible trafficked person, regardless of the type of
human trafficking or slavery-related exploitation they have experienced.14

1
•
•
•
•
•

THE VISA FRAMEWORK INVOLVES THREE STAGES15:
BRIDGING VISA F – 45 DAYS

Valid for up to 45 days
Granted where the Australian Federal Police (AFP) believes a person may have been trafficked
No work rights
Red Cross may provide support, including financial help and temporary accommodation
In some circumstances a second 45-day Bridging Visa F may be granted

2

BRIDGING VISA F – FOR THE DURATION OF CRIMINAL JUSTICE PROCESSES

• Formerly known as the Criminal Justice Stay visa (changed in 2015 to reduce potential stigma for victims)
• Allows trafficking victims assisting in criminal investigations and/or prosecutions to remain in Australia on a
Bridging Visa F for the duration of the criminal justice process
• The person’s immediate family can join them on a Bridging Visa F

3

PERMANENT REFERRED STAY VISA

• Formerly known as Witness Protection (Trafficking) (Permanent) visa (changed to reduce stigma)
• Only open to trafficking victims who have made a contribution to an investigation or prosecution, and
would be in danger if returned to their home country
• Victims who are unwilling or unable to make a contribution cannot receive this visa
• Immediate family members may also be eligible for this visa
• Visa holders have full work rights and eligibility for government benefits (for example Medicare and
Centrelink)
• The visa recipient can also travel to and enter Australia for five years after the visa is issued, after which
they must apply for a resident return visa or gain citizenship if they wish to travel to and re-enter Australia.16

14 Government of Australia, National Action Plan to Combat Human Trafficking and Slavery.
15 Anti-Slavery Australia, ‘Visa options for trafficked people’, http://www.antislavery.org.au/images/stories/Factsheets/09%20-%20Visa%20
options%20for%20trafficked%20people.pdf.
16 Migration Regulations 1994 (Cth) sch 2 subclass 852.511, reg 2.07AK.
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AUSTRALIA’S RATIONALE FOR THE VISA FRAMEWORK
The current Australian visa framework for victims of human trafficking requires victims to provide ‘a
contribution’ to either an investigation or prosecution. This is likely aimed at increasing the number of
convictions of human traffickers, which remains extremely low both in Australia and abroad. The lack of
victim identification and victim support continues to hinder the Asia Pacific region’s progress against human
trafficking.17 Reviewing the Australian government’s response to human trafficking, Aderajew Teshome,
writing in 2011 in the University of Tasmania Law Review, argued that Australia was ‘orchestrating a shift
of the anti-trafficking paradigm away from the human rights perspective, into a border control agenda.’
Teshome said that de-linking the victim’s involvement in the prosecution process from their ability to access
support was ‘crucial’ in building their confidence to participate as witnesses, which would strengthen law
enforcement efforts.18

17 Salvation Army, ‘Freedom Partnership to End Modern Slavery’, http://endslavery.salvos.org.au/about/.
18 Aderajew Teshome, ‘Australia’s Response to Human Trafficking’, University of Tasmania Law Review, 12; (2011). http://www.austlii.edu.au/au/
journals/UTasLawRw/2011/12.html.
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3

THE 2015-2016
19

The following table compares investigation, prosecution and conviction figures of
Australia, the United Kingdom, the United States of America and Canada. In the
2015-2016 year, Australia had the lowest prosecution to conviction rate of all four
countries. The United States had the highest prosecution to conviction rate of
78%, convicting 297 traffickers. The human trafficking visa frameworks of these
countries are detailed in the following chapters of this paper.
CRIMINAL JUSTICE
Investigations

Prosecutions

Convictions

Prosecution to
Conviction Rate

Australia

61

4

0

0%

United Kingdom

N/A

295

192

65%

United States of
America

1 034

377

297

78%

Canada

112

202

6

3%

The following table compares the number of potential victims identified to the number of visas granted
to victims in 2015-2016 in Australia, the Netherlands, the United Kingdom, United States of America and
Canada. While 35 potential victims were identified, Australia only granted four visas in 2015-2016.

VISAS
Potential Victims Identified

Visas Granted to Victims

Australia

35

4 permanent visas

United Kingdom

3 266

N/A

United States of
America

2 180

173 continued presence visas,
and 223 continued presence
visa extensions

Canada

99

N/A

19

Figures taken from the US Department of State, ‘Trafficking in Persons Report 2016’ (Report, US Department of State, 2016).
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4
INTRODUCTION

Human trafficking is an offence under Canada’s immigration and criminal
legislation. The Immigration and Refugee Protection Act (IRPA) has included
human trafficking as a federal immigration offence since 2002. Section 118 of IRPA
makes it an offence to use abduction, fraud, deception or the use or threat of force
or coercion to recruit and/or bring people to Canada. It is also an offence to keep
them here against their will or control their movements by using those methods.20
Human trafficking is also a crime under Canada’s Criminal Code.21
CURRENT VISA FRAMEWORK
Canada has successfully developed and implemented a policy regarding the provision of temporary
immigration status for foreign nationals who may be victims of trafficking and are without legal status in
Canada:22
• Such persons may be issued an initial Temporary Resident Permit (TRP) for a period of up to 180 days.
• The TRP allows victims time to escape the influence of their traffickers, begin to recover from their ordeal
and consider their options.
• Long-term permits may be issued for up to three years in certain cases.
• The TRP grants victims access to emergency health services through Canada’s Interim Federal Health
Program which provides medical care. Victims are also able to access trauma counselling.
• Victims can apply for work permits.
• Both the initial TRP and a subsequent work permit are fee-exempt.
• Victims of trafficking in Canada do not have to testify against their trafficker to be eligible for the TRP or
permanent resident status.
The Canadian government has been providing a short-term TRP to victims of human trafficking since
May 2006.23 The permit can be reissued at the end of a 180-day period if required by a Citizenship and
Immigration Canada (CIC) officer.24

20 Ontario Women’s Justice Network, ‘The Law and Human Trafficking in Canada’, 2014, http://owjn.org/owjn_2009/legal-information/criminal-law/366law-human-trafficking.
21 Criminal Code of Canada, s 279.01, RSC 1985, c C-46.
22 Government of Canada, National Action Plan to Combat Human Trafficking, 2016, https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/ntnl-ctn-plncmbt/index-eng.aspx#toc-02.2.
23 Need source for legislation dates.
24 Government of Canada, ‘Protection and assistance for victims of human trafficking’, http://www.cic.gc.ca/english/information/applications/trp.asp.
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Valid reasons for obtaining a TRP include:
• to escape the influence of traffickers;
• to provide a period of reflection for the victim to decide whether they want to return home or assist in the
investigation of their traffickers or in criminal proceedings against them;
• to allow victims to recover from physical or mental trauma (for example, they may need counselling or
medical treatment);
• to allow victims to take part in the investigation or prosecution of the traffickers;
• to allow victims to earn a living without fear of persecution by the traffickers;
• to facilitate the participation of the suspected trafficking victim in the investigation or prosecution of an
alleged human trafficking offence in Canada, or otherwise assist authorities; or
• any other purpose that is relevant to facilitate the protection of vulnerable foreign nationals who are
victims of human trafficking.
To start the TRP process a victim of human trafficking can self-identify or can be referred to CIC by a nongovernmental organisation (NGO) or law enforcement authority as a potential victim of human trafficking. A
consultation between CIC and partner law enforcement agencies may occur when a person self-identifies
as a victim of human trafficking.25

CANADA’S RATIONALE FOR VISA FRAMEWORK
It is not always possible to determine beyond doubt if a person is a victim of human trafficking, due
to the complexity of human trafficking cases and the trauma that a victim of human trafficking may be
experiencing.26 The individual may not be able to undergo an in-depth interview with CIC due to language
barriers, fear, trauma, etc. They may be too afraid to identify traffickers, or they may be afraid of the
possible consequences for their own well-being, or the well-being of loved ones, should the nature of their
activities become known.
For these reasons CIC officers have been given provisions to make a preliminary assessment that, based on
the circumstances presented, the individual may be a victim of human trafficking, and grant them a shortterm TRP.

25 Government of Canada, ‘Temporary Resident Permits (TRPs): Considerations specific to victims of human trafficking’, http://www.cic.gc.ca/english/
resources/tools/temp/permits/victim.asp.
26 Government of Canada, ‘Temporary Resident Permits’.
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COMMENTARY
Some criticisms of the TRP include:
•
•
•
•

Access to TRPs can be limited in practice.
When trafficked persons do receive TRPs, their rights can be restricted.
Options for receiving permanent protection are uncertain.
Trafficked persons continue to be detained and deported.

An additional criticism of the TRP process and the unsuccessful prosecution of human traffickers is the
narrow interpretation of the definition of ‘coercion’. For example, when evaluating applicants for a TRP,
immigration officers were criticised for not accounting for forms of coercion beyond physical violence.
Human traffickers often rely on a range of different control tactics to coerce their victims, including
economic intimidation, threat of deportation, threat to shame the person, and threat to target family
members.27
To combat these problems the Canadian government passed the Private Member’s Bill C-310, ‘An Act
to amend the Criminal Code (trafficking in persons)’, which received all-party support at the House of
Commons report stage on April 4 2012.28 The Bill includes two amendments that will help combat human
trafficking in Canada and abroad. The first amendment provided a non-exhaustive list of factors that a court
may take into consideration when determining whether the legal test of exploitation has been established.
Such factors include the use of threats of force or other forms of coercion and deception. The second
amendment enables the prosecution of Canadian citizens or Canadian permanent residents who commit
any Canadian trafficking offences abroad.

27 Canadian Council for Refugees, National Forum and Workshop on Trafficking: Forum and Workshop Report (Montreal: February 2013), 13, http://
ccrweb.ca/sites/ccrweb.ca/files/trafficking-forum-report-2012.pdf.
28 Private Member’s Bill C-310, An Act to amend the Criminal Code (trafficking in persons), introduced on October 3, 2011, seeks to enhance the
Criminal Code trafficking provisions by clarifying the meaning of exploitation for the purpose of human trafficking and by adding an extra-territorial clause
that enables the Canadian prosecution of human trafficking related offences outside of Canada.
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5
INTRODUCTION

The United Kingdom (UK) is a ‘source, transit, and destination’ country for sex
trafficking.29 Due to its central location, victims come from a variety of locations,
including Asia, Africa and Eastern Europe.30 The UK has made considerable
progress in advancing the protection of trafficked women. For example, in the past
two years, the UK has issued its first modern slavery strategy, appointed an antislavery commissioner and enacted modern slavery legislation.31
CURRENT VISA FRAMEWORK
Sex trafficking victims receive a 45-day recovery and reflection period.32 During this time they receive
government funding support, such as accommodation at safe houses, counselling, and health care.33
Renewable one year residence permits are available to victims who cooperate fully with any police
investigation and prosecution.34 The Home Office has discretion to grant trafficking victims who are
not involved in investigations and prosecutions leave to remain in the UK depending on personal
circumstances.35

THE UNITED KINGDOM’S RATIONALE FOR VISA FRAMEWORK
In regards to the 45-day recovery and reflection period, the UK Home Office has noted that support is not
intended to provide rehabilitation, which could take many years.36 The UK Home Office has noted that
victims were still ‘profoundly vulnerable’ after the recovery and reflection period.37 In regards to encouraging
victims to participate in police investigations and prosecutions, the Home Office has stated that:

[t]here is evidence that prosecution and potential reparation help victims
and may stem the flow of abuse. With a more concerted and coordinated
effort from everyone involved, the criminals behind this abuse have a
greater chance of being brought to justice.38
29 US Department of State, Trafficking in Persons Report 2015, 2015, https://www.state.gov/documents/organization/245365.pdf, 349.
30 US Department of State, Trafficking in Persons Report 2015, 349.
31 US Department of State, Trafficking in Persons Report 2015, 350.
32 US Department of State, Trafficking in Persons Report 2015, 351.
33 US Department of State, Trafficking in Persons Report 2015, 351.
34 National Crime Agency, ‘National Referral Mechanism’, http://www.nationalcrimeagency.gov.uk/about-us/what-we-do/specialist-capabilities/ukhuman-trafficking-centre/national-referral-mechanism.
35 National Crime Agency, ‘National Referral Mechanism’.
36 Louise Gleich, ‘US report recommends wider provision of support for victims of human trafficking’, Christian Action Research & Education (CARE), 4
July 2016, https://www.care.org.uk/news/latest-news/us-report-recommends-wider-provision-support-victims-human-trafficking.
37 US Department of State, Trafficking in Persons Report 2015, 351.
38 United Kingdom Home Office, ‘Review of the National Referral Mechanism for Victims of Human Trafficking’, November 2014, https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/467434/Review_of_the_National_Referral_Mechanism_for_victims_of_human_trafficking.pdf, 35.
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COMMENTARY
The 45-day rest and recovery period has been highly controversial and widely criticised by NGOs. Experts
have said that it does not allow sufficient time to deliver services and that it is unclear what happens to
victims after the period ends. In addition, NGOs have reported that a lack of long-term support has led
to victims returning to prostitution or trafficking after the 45-day period. Even within the 45-day period,
NGOs and some officials reported that there were inadequate funds to holistically address victims’ needs,
including the provision of legal aid. The US Department of State’s 2015 Trafficking in Persons report
recommended that the UK ‘consider extending the reflection and recovery period’ and ‘provide a trafficking
specific long-term alternative to deportation or repatriation to foreign victims.’39

39

US Department of State, Trafficking in Persons Report 2015, 350.
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6
INTRODUCTION

The United States is a major destination country for human trafficking.40 Before
the Trafficking Victims Protection Act of 2000 (TVPA) came into force, trafficking
victims were typically labelled as aliens, sometimes jailed for prostitution, sent
to a detention centre and sent back to their home country.41 The Victims of
Trafficking and Violence Protection Act represented a significant step forward in
the fight against human trafficking. The reforms included the introduction of a
visa framework specifically for human trafficking. While the changes have marked
important progress in the fight against trafficking, they have been widely criticised
as not going far enough in taking a victim-centred approach.
CURRENT VISA FRAMEWORK
A number of trafficking visas are available for trafficking victims. The following details key information on
those visas, as published on United States government websites.

SHORT-TERM CONTINUED PRESENCE
Law enforcement can request short-term immigration relief to allow trafficking victims to remain in the
United States temporarily.42 The victim cannot apply for continued presence directly. To satisfy the
requirements for continued presence, it must be shown that the person is a victim of human trafficking
and a potential witness in the investigation or prosecution of a trafficker.43 Continued presence is usually
provided for one year and can be extended in one year increments. While on continued presence, victims
can work in the United States and are eligible for public benefits.44

T VISA
The T non-immigrant status (T visa) was created in October 2000, when the Victims of Trafficking and
Violence Protection Act was passed.45 The T visa is valid for four years. After three years on a T visa, the
visa holder can apply for permanent residence in the United States, also known as a Green Card.46
40 April Rieger, ‘Missing the Mark: Why the Trafficking Victims Protection Act Fails to Protect Sex Trafficking Victims in the United States’, Harvard
Journal of Law & Gender 30 (2007): 231, 233. http://www.law.harvard.edu/students/orgs/jlg/vol301/rieger.pdf.
41 Rieger, ‘Missing the Mark’, 231, 243.
42 Office for Victims of Crime, ‘Immigration Needs’, https://www.ovcttac.gov/taskforceguide/eguide/4-supporting-victims/44-comprehensive-victimservices/legal-needs/immigration-needs/.
43 Office for Victims of Crime, ‘Immigration Needs’.
44 Office for Victims of Crime, ‘Immigration Needs’.
45 Department of Homeland Security, ‘Victims of Human Trafficking: T Nonimmigrant Status’, https://www.uscis.gov/humanitarian/victims-humantrafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status.
46 Department of Homeland Security, ‘Questions and Answers: Victims of Human Trafficking, T Nonimmigrant Status’, https://www.uscis.gov/
humanitarian/victims-human-trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status/questions-and-answers-victims-human-traffickingt-nonimmigrant-status.
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To receive this visa, victims must be in the United States or at a US port of entry due to trafficking or must
have been allowed entry to the United States to participate in a trafficking investigation or case.47 To be
eligible for the T visa, the victim must comply with the investigation or prosecution of human trafficking,
unless the victim is:
• under the age of 18; or
• unable to cooperate due to physical or psychological trauma.48
In addition, the victim must demonstrate that he or she would suffer extreme hardship involving unusual and
severe harm if they were deported from the United States. Family members of T visa holders are eligible for
a derivative T visa. Victims under the age of 21 can apply for a derivative T visa for their spouse, children,
parents and unmarried siblings under the age of 18. Victims aged 21 years and over can apply for a T
visa on behalf of their spouse and children.49 The number of T visas granted each year is limited to 5,000.
However, this does not apply to family derivative visas. Where the cap is reached, applicants are placed on
a waiting list.50

BENEFITS
A T visa holder can receive the same social security benefits as a refugee.51 However, victims over the age of
18 must first be certified by the Department of Health and Human Services, Office of Refugee Resettlement.52

U VISA
The U non-immigrant status (U visa) is a more general visa for victims of certain crimes (such as rape,
torture and extortion) who have suffered mental or physical abuse and are able to help with a criminal
investigation or prosecution. Like the U visa, it was created in October 2000.53 U visas are valid for four
years and holders can apply for permanent residency after four years.54
Family members of U visa holders are eligible for a derivative U visa. The U visa holder can petition, as
opposed to apply, for family derivative U visas. U visa holders under the age of 21 can petition on behalf of
their spouse, children, parents and unmarried siblings under the age of 18. U visa holders who are 21 years
or older can petition on behalf of their spouse and children.55
The U visa is capped at 10,000. However, the cap does not apply to family derivative U visas. When the cap
is reached, applicants are placed on a waiting list.56

SPECIAL IMMIGRANT JUVENILE STATUS
Trafficked youth often qualify for this status, which allows eligible juvenile foreigners who have been
abused, abandoned or neglected to stay in the United States and seek Permanent Residency. The juvenile
foreigner must be under 21 and unmarried and the juvenile courts must find that they cannot be returned to
their parents due to abuse, neglect, abandonment or similar.57
47 Department of Homeland Security, ‘Victims of Human Trafficking: T Nonimmigrant Status’.
48 Department of Homeland Security, ‘Victims of Human Trafficking: T Nonimmigrant Status’.
49 Department of Homeland Security, ‘Victims of Human Trafficking: T Nonimmigrant Status’.
50 Department of Homeland Security, ‘Questions and Answers’.
51 Department of Homeland Security, ‘Questions and Answers’.
52 Department of Homeland Security, ‘Questions and Answers’.
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UNITED STATES’ RATIONALE FOR VISA FRAMEWORK
The restrictive nature of the United States’ human trafficking visa framework can be attributed to fears
that more generous visa options might be exploited by those wishing to migrate to the United States. One
commentator has noted that:
Although the initial intention of the TVPA was to protect victims from the horrific acts of trafficking,
the Act has ultimately protected only victim witnesses who are useful in prosecution matters. Early
drafters warned that the “unnecessarily narrow requirements and conditions” would be a disservice
to victims. However, the fear of “opening the floodgates” has persisted and is evidenced by the
fact that there was Congressional insistence that a cap be placed on T-visas available to victims, at
only 5,000 a year. The logic behind this fear is as follows: if the law allows for a victim to become
a citizen, all illegal aliens will try to become a victim. This fear drives statutory interpretation and
regulatory practice and causes the narrow restriction of the TVPA. Victims are only allowed to claim
victim status and the rights and benefits that follow when they fit a particular “victim profile”.58

58 Rachel M. Scarafia, ‘Human Trafficking: The Need for Stronger Legislation in Louisiana to Protect Victims’, Loyola Law Review 60(3) (2014): 687,
707-708.
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COMMENTARY
Commentary concerning the T visa in the United States has emphasised that its link to the criminal justice
system is problematic. While the legislation provides an exception for trafficked people under the age of 18
or for those who are suffering psychologically, the focus on a link to the criminal justice system is criticised
as problematic. As commentator April Rieger explains:
Requiring prosecutors to take a truly “victim-centered approach” could work within the existing
framework of the TVPA. The TVPA requires cooperation with prosecution, but allows exceptions
where it is “unreasonable” for the victim to cooperate. When a victim chooses not to cooperate
based on fear of retaliation or discomfort with testifying, she should qualify for the “unreasonable”
exception. Of course, this discretion is left to prosecutors, who often have very different goals than
those of the victim.59
Many commentators have highlighted the consequences of deportation for trafficking victims. For example,
Rieger has noted that:
Deportation is extraordinarily unsafe for trafficking victims because it often entails returning “to
dysfunctional states where reintegration is difficult and security not easily guaranteed.” Often,
repatriation is dangerous because organized crime members associated with a victim’s traffickers
will seek retribution. Repatriation is also difficult for women who face ostracism from their
communities and families for having engaged in prostitution. Some families disown women and
some even kill them for bringing shame upon the family.60
She has drawn parallels between the treatment of domestic rape victims and human trafficking victims to
highlight the inequity of the current visa framework:
This requirement is one of the most problematic provisions of the TVPA and leads to many victims
being ineligible for state protection and benefits, including a visa. It would be unheard of for a rape
victim to be denied assistance such as safe housing and medical treatment simply because she
chose not to testify against her rapists. Yet this is precisely what happens if that rape victim is an
illegal immigrant engaged in forced sex work. Drawing a distinction between a woman who is a
citizen and a woman who is an immigrant in terms of giving the former but not the latter choices
concerning prosecution of their perpetrators is arbitrary and discriminatory.61
Many commentators have advocated for a victim–centred approach to the human trafficking visa
framework. For example, one commentator has noted that:
The above changes will help shift the focus of the current line of legislation from solely punishing
the trafficker to rehabilitating the victim. By focusing on the victims and their needs, the legal system
can aid in ending a cycle that often places victims back into the grasp of their captors. Because
the human trafficking problem victimizes people of all ages, from all around the globe, and of both
genders, the solutions to the problem will vary.62

59
60
61
62

Rieger, ‘Missing the Mark’, 231, 252.
Rieger, ‘Missing the Mark’, 231, 243.
Rieger, ‘Missing the Mark’, 231, 250.
Scarafia, ‘Human Trafficking’, 725.
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7

VICTIM PSYCHOLOGICAL

Making longer stay visas conditional on being able and willing to assist in criminal
justice processes is controversial. This is because victims of human trafficking
may not be able or willing to assist in the months following their escape due to
trauma. In addition to being a more compassionate approach to victim recovery,
allowing victims to stay in Australia for a longer period of time may mean that they
eventually feel more comfortable in assisting with criminal justice processes. This
could lead to achieving more convictions.
DEFINITIONS
The Australian Psychological Society defines post-traumatic stress disorder (PTSD) as ‘a clinical condition
that may develop in some people following exposure to a traumatic event’.63 PTSD is a complicated
diagnosis and was originally applied to military veterans experiencing psychological trauma after having
served in combat. The onset of PTSD is now recognised as a potential outcome of exposure to a broad
range of behavioural and psychological events, which can manifest in various aspects of a sufferer’s ability
to live a safe and sustainable life.
Research studies now identify PTSD as a condition which can be experienced by victims of diverse types
of crime, if they have experienced a traumatic event. Research has consistently demonstrated that females
who have been trafficked for sexual trade and prostitution have experienced high levels of physical and
sexual violence, and mental and emotional abuse.64 These traumatic experiences can give rise to physical,
psychological and sexual health problems.65 66 67 Depression, anxiety and PTSD have been widely reported
as the more prevalent and pervasive symptoms experienced by victims of sex trafficking.

THE IMPACT OF PTSD ON VICTIMS OF SEX TRAFFICKING
The literature lists a number of mental health issues that victims of sex trafficking may face, including
depression, anxiety, PTSD, panic, suicidal ideation, dissociation, substance abuse, and Stockholm
Syndrome.68 69 A UK study reported findings that 78 per cent of women trafficked (for sexual and labour

63 Australian Psychological Society, ‘Understanding and managing psychological trauma’, https://www.psychology.org.au/publications/tip_sheets/
trauma/.
64 Siân Oram, et al., Prevalence and risk of violence and the physical, mental, and sexual health problems associated with human trafficking:
systematic review,” PloS Med, 2012
65 Siân Oram, et al., Prevalence and risk of violence and the physical, mental, and sexual health problems associated with human trafficking:
systematic review,” PloS Med, 2012
66 Nicolae V. Ostrovschi, et al., “Women in post-trafficking services in Moldova: diagnostic interviews over two time periods to assess returning
women’s mental health,” BioMed Central Public Health, 2011
67 Mazeda Hossain, et al., “The relationship of trauma to mental disorders among trafficked and sexually exploited girls and women,” American Journal
of Public Health, 2012
68 Kristin A Hom and Stephanie J Woods, “Trauma and its aftermath for commercially sexually exploited women as told by front-line service providers,”
Issues in mental health nursing, 2013: 75-81
69 Leah Kaylor, “Psychological Impact of Human Trafficking and Sex Slavery Worldwide: Empowerment and Intervention,” American Psychological
Association, 2015
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exploitation, and domestic servitude) reported ‘high levels of depression, anxiety or posttraumatic stress
disorder symptoms’.70 Other academic reports have consistently found PTSD to be a common and
widespread consequence for sex trafficked victims. Some of the intrusive symptoms of PTSD include sleep
disorders/ongoing nightmares, constant flashbacks/intrusion of thoughts, extreme tension and anxiety,
irritability/outbursts of anger, non-responsiveness or lack of involvement with the external world, prolonged
feelings of detachment or estrangement of others and memory trouble.71
As a result of these damaging impacts to their physical and mental health, victims of sex trafficking are
faced with how these symptoms affect their day-to-day living and the implications of the ensuing broader
social disadvantages that may result.
The devastating and debilitating physical and psychological impact of the trafficking experience has been
identified as a barrier to victims re-engaging in activities crucial for social and financial independence, such
as employment, education, and maintaining and developing trusting relationships and interactions with
family, friends and society.72 Additionally, in order to cope with these PTSD-induced symptoms, and the
impact of these symptoms on their lives, some individuals may turn to alcohol and substance abuse, or
self-harming behaviours, which themselves present a suite of secondary issues to be addressed.

PTSD AND ITS IMPACT IN LEGAL PROCEEDINGS
The implication of sex trafficking victims having PTSD within the context of the criminal justice system is
significant. The previously-outlined findings on the experience of trauma show how difficult it can be for
victims of sex trafficking to engage with the process of investigation, prosecution and conviction of their
traffickers. Criminal justice practitioners could come up against victims’ feelings of distrust, shame, secrecy,
open hostility, memory gaps, and fear of reprisals for themselves or loved ones.73
Studies have highlighted that victims may have a difficult time ever requesting assistance, once freed, or
that because of their PTSD they may prefer not to address the nature of their trafficking experience, for fear
of reliving those experiences.74 This is particularly relevant in situations where they are asked to recount the
crimes; often the extent of the mental abuse and isolation has left victims with little trust in others, including
social caseworkers, and they feel concern to identify their captors out of risk to their own personal safety, or
that of any connected family and friends.
There are already challenges in addressing the complex mental health needs of victims of sex trafficking.75
These challenges are compounded within the criminal justice setting as the need to investigate, prosecute
and convict to prevent further acts of sex trafficking may be in direct conflict with the needs of the victim.
This has been described in the methodology of interviews within a cohort study that consciously chose to
ask victims about their trauma and experiences but to specifically avoid and omit the trafficking aspects
itself out of concern that this would be risky and overwhelming.76
There are two major concerns that exist concerning criminal justice practices. Firstly, these practices may
not be structured so as to address the mental health needs of victims of human trafficking and they may
inherently cause harm.77 Secondary victimisation is a genuine risk when traffickers are asked to contribute
70 Siân Oram, et al., « Human trafficking and health : a Survey of male and female survivors in England ,» American Journal of Public Health, 2016
71 The Natioanl Center for Victims of Crime, 2012
72 Melanie Abas, et al., “Risk factors for mental disroders in women survivors of human trafficking: a historical cohort sutdy,” BioMed Central
Psychiatry, 2013
73 UNODC Module 3, 2009
74 Melanie Abas, et al., “Risk factors for mental disroders in women survivors of human trafficking: a historical cohort sutdy,” BioMed Central
Psychiatry, 2013
75 ITS IMPACT, 2009
76 Melanie Abas, et al., “Risk factors for mental disroders in women survivors of human trafficking: a historical cohort sutdy,” BioMed Central
Psychiatry, 2013
77 Sarah Warpinski, “Know Your Victim: A Key to Prosecuting Human Trafficking Offenses”, 2013
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towards the prosecution process. Reliving the trauma and feeling humiliated, responsible or blamed for their
experience by the actions of criminal justice officials can exacerbate symptoms and re-traumatise victims.
Secondly, as a consequence, criminal justice practices may harm prosecution cases by causing victims
to fear or refuse participation.78 If as a result of secondary victimisation victims are not willing, or are not
cooperative, it brings the conviction process to a halt.79 If victims appear to lack credibility due to gaps in
their memory, or because they are not seen as the ‘perfect’ victim, this too can influence the prosecution’s
decision to not pursue a case, leading to a failure to convict.80
The United Nations Office of Drugs and Crime has produced a training module for criminal justice
practitioners that aims to address these challenges, and offers a considered approach to interacting with
victims of human trafficking. However, the lack of academic research into the experience of trafficking
victims means that there is still a knowledge gap when it comes to practitioners effectively engaging with
victims of trafficking in a way that will lead to convictions.81

CONCLUSION
This disconnect between the need to safely and effectively engage with and support PTSD-suffering
trafficked victims, and the requirement for victims to assist in bringing criminals to justice, underpins the
thesis of this document. Victims have already experienced terror and coercion, and as a result they lack
trust and are in need of adequate support. If this support is not readily provided, it is more likely that victims
will be unwilling or simply not empowered to make the best contribution they could make towards assisting
in criminal investigations.
These issues can arise when there is a lack of understanding of the trauma that victims experience.
Improved training programs for social and case workers, along with the legal-associated representation,
would aid in more sensitive and applicable methods to bring trafficked victims into a space that promotes
cooperation.
From the perspective of health implications and the broader social impact of PTSD, the review of the
literature contributes to the idea that sex trafficking is a crucial human rights issue that needs to be
addressed swiftly. Although PTSD was initially used to as a diagnosis for war veterans, psychological and
behavioural academic research has demonstrated that victims of traumatic abuse and violence experience
the same symptoms. Given the highly traumatic nature of being trafficked and sexually exploited, these
victims have commonly been found to have anxiety, depression and PTSD, which can then go on to
negatively impact their daily routines.
The behaviours and reactions of victims suffering from PTSD towards criminal justice practitioners can
hinder the investigation and prosecution process. There is a potential conflict between the need for the
criminal justice system to investigate and prosecute criminals, and for it to look after the welfare of victims
of sex trafficking. When the requirements of the criminal justice system supersede the needs of the victims,
the experience of trauma is exacerbated. As a result, the criminal justice system’s effectiveness is hindered.
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Sarah Warpinski, “Know Your Victim: A Key to Prosecuting Human Trafficking Offenses”, 2013
Sarah Warpinski, “Know Your Victim: A Key to Prosecuting Human Trafficking Offenses”, 2013
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ISSUES FOR
CONSIDERATION AND
It has been 12 years since the Australian trafficking visa framework was introduced
in 2004, making it timely to consider whether the framework is working. The
following list provides points of discussion that have been raised by the analysis
presented in this Issues Paper.
THE HUMAN TRAFFICKING VISA FRAMEWORK
• What should the purpose of a human trafficking visa framework be?
• What are the advantages and disadvantages of retaining the criminal link?

LINKING THE VISA FRAMEWORK THE CRIMINAL JUSTICE SYSTEM
• To what extent does the current framework encourage or motivate victims to participate in
investigations/prosecutions?
• What other measures could be deployed to encourage victims to participate in investigations/
prosecutions?

IMPACT ON VICTIMS
• What time period provides sufficient time for a victim to recover and reflect where they are unable or
unwilling to participate in investigations/prosecutions?
• To what extent does the current visa framework endanger or impose undue stress upon victims of
trafficking?
• What effect does the current visa framework have on the safety of victims returning home where they do
not participate in investigations/prosecutions?

RISK OF VISA MISUSE
• How would delinking the visa framework from the criminal justice system Would delinking the visa
framework from the criminal justice system adversely affect Australia’s migration program?
• How might a more victim-centric visa framework be misused by those who are not genuine victims?

FUNDING
• Should Australia change the way in which funding is linked to the visa framework?

THE FUTURE
• How could the framework be improved?
• What should Australia do to further align its visa framework with its treaty obligations and UN best
practice?
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